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QUESTIONS INVOLVED 

1. Did the lower Court have jurisdiction to hear this 
case? 

2. Did the Complaint state a cause of action on which 
relief could be granted, and if not may the question 
be raised here for the first time? 

3. Did a fiduciary relationship exist between the parties 
to this appeal? 

4. Was there a disclosure of all material facts in the 
transaction which would negate any allegation of 
fraud? 
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In The 


Httttrft States Qlmtrt of Appeals 

Foe the District of Columbia Circuit 
January Term, 1952 


No. 11,312 


C. J. Young and Lane Pastor, Appellants 


v. 

Ellen M. Ward, Appellee 


Appeal from the United States District Court 
for the District of Colombia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal, docketed March 14, 1952, under the 
provisions of Title 28, Sec. 1291, United States Code, 
from an amended judgment of the United States District 
Court for the District of Columbia entered February 19, 
1951. Plaintiff moved for additional findings of fact, 
which motion was denied by an order entered February 
21, 1951. Notice of this appeal was filed March 22, 195L 
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By order of this Court, dated March 14, 1952, the record 
in No. 11,070, Ward v. Deavers et al, was filed as the 
record and transcript in this case. The same order ex¬ 
tended the appellants’ time to file their brief to and in¬ 
cluding April 24, 1952 and consolidated this appeal with 
No. 11,070 for argument. 

' STATEMENT OF THE CASE 

This appeal is from an amended Order and Judgment 
entered in the United States District Court for the Dis¬ 
trict of Columbia rescinding a manager-purchase agree¬ 
ment, cancelling certain promissory notes and awarding 
a monetary recovery to the plaintiff-appellee against the 
appellants, Business Chance Brokers in the District of 
Columbia. (J. App. No. 11,070 p. 46-47) Reference no¬ 
tations herein are to J. A. No. 11,070, and to the Joint 
Appendix in this Brief. 

Mr. and Mrs. W. P. Deavers and Ruby Chalmers (un¬ 
served defendants below, hereinafter referred to as 
Deavers) had owned a rooming-boarding house business 
located in leased premises at 2230 Massachusetts Ave¬ 
nue, N. W., hereinafter referred to as the Mansion Club. 
(J. App. 5A.) Their lease on the building contained a 
60-day sales clause. (J. App. 6A.) On April 7, 1945 
Deavers had entered into a manager-purchase agreement 
with the defendant, Belew. (J. A. 11,070 pp. 25-29.) 
Under this arrangement, Belew had, by February 14, 
1946, paid Deavers the sum of $3,400. (J. App. 11 A.) 

The business had again been advertised for sale in Oc¬ 
tober, 1945 through the appellants Young & Pastor (here¬ 
inafter referred to as Pastor). The appellee, Mrs. Ward, 
in response to the advertisement, signed an offer to buy 
the business for $11,000, and deposited $1,000 with Pas¬ 
tor. (J. App. 2A.) This offer was accepted by Belew, 
who signed as owner. 
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Waggaman & Brawner, agents for the owner of the 
building, refused, however, to approve a transfer of the 
lease to Mrs. Ward. Pastor then showed her another 
place called Woodley Inn. She made an offer on it and 
transferred her $1,000 deposit to this offer. (J. App. 2A, 
10A, 11 A, 12A.) Pastor thereupon, on January 31, 1946, 
accepted an offer and deposit on the Mansion Club from 
a Mrs. Eileen Restine which was accepted by Belew, who 
again signed as owner, but subject to the assignment of 
the lease. (J. App. 6A, 10A.) Mrs. Restine committed 
suicide before Waggaman & Brawner could be consulted 
about an assignment of the lease. (J. App. 12A.) 

Mrs. Ward on February 12, 1946 refused to sign the 
lease offered by the owner of the Woodley Inn (J. App. 
2A, 3A) and then renewed her offer and deposit on the 
Mansion Club. 

On February 14, 1946 Holloway, Deavers, Pastor and 
Mrs. Ward called on Waggaman & Brawner who again 
refused to approve the transfer of the lease from Deavers 
to Ward. (J. App. 3A, 7A.) Deavers asked them if 
they had any objection to Mrs. Ward going in if he 
guaranteed the rent. They stated that they had no ob¬ 
jection to any arrangement between Deavers and Ward 
so long as Deavers -was on the lease but they steadfastly 
refused to approve any assignment. (J. App. 3A, 7A.) 

Deavers, Pastor and Holloway, according to Mrs. 
Ward’s verified Complaint and Pastor’s testimony, then 
told her that Deavers would give her the same kind of 
manager’s agreement as Belew then had with Deavers. 
They told her that the manager’s agreement which they 
w'ould draft would actually be a bill of sale (J. App. 
13A.), and that it would be in the form of a manager’s 
contract only to satisfy Waggaman & Brawner. They 
told her that she had no cause to worry about the 60-day 
sale clause in the lease (J. App. 12A.), because if the 
building were sold, Deavers would buy it. (J. A. 11,070, 
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p. 9.) In direct contradiction of her verified Complaint, 
Mrs. Ward testified at the trial that she knew nothing 
about the so-called manager’s agreement (J. App. 5A, 
7A.), or the 60-day sales clause. (J. App. 9A, 10A.) 

At Pastor’s office a new contract for the sale of the 
Mansion Club was drawn up and signed by Mrs. Ward 
and Belew under the terms of which Mrs. Ward made 
an additional down payment of $1,500.00 (J. App. 4A.); 
agreed to pay an unnamed balance in monthly payments 
of $250.00 to Deavers; agreed to pay $50.00 a month to 
Young and Pastor for an unspecified term; and agreed 
to pay Belew $4,500.00 in monthly payments of $250.00 
starting August 15, 1948. She took possession on the 15th 
(J. App. 4A.) and in the afternoon attended a meeting 
with Pastor, Holloway, Belew, Deavers and his attorney 
Obergh in Obergh’s office. (J. App. 4A.) At this time, 
according to Pastor, Mrs. Ward read the proposed man¬ 
ager’s agreement and had it explained to her. (J. App. 
12A.) This, Mrs. Ward denied. (J. App. 5A.) 

Mrs. Ward and Deavers then signed the manager’s con¬ 
tract (J. App. 4A.), in accordance with which she agreed 
to take over the operation of the business, collect all the 
rents, pay all operating expenses, pay the monthly rent 
of $275.00 per month to Deavers and pay Deavers $250.00 
each month for twenty-three and one-half months and an 
additional payment of $625.00, at which time Mrs. Ward 
would become the owner of the business and would re¬ 
ceive a bill of sale from Deavers. She executed a promis¬ 
sory note payable to Belew for $4,500.00, and endorsed 
one theretofore made by Belew in favor of Deavers in 
the amount of $4,000.00. (J. A. 11,070 p. 12.) She 

agreed to start paying $250.00 per month to Belew on 
August 15, 1948, and to continue said payments until her 
note to him had been fully paid. 

On the next day, February 16, Pastor, Deavers, Obergh 
and Belew came to the Mansion Club to see Mrs. Ward. 


According to her verified Complaint they explained to 
her that the document which she had signed in Obergh’s 
office was only a manager’s agreement, which, Pastor 
assured her “very convincingly” was the ‘‘way to get 
around” the refusal of the landlord to assign the 
Deavers’ lease to her. They told her that the existing 
lease had thirteen and one-half months to run, and again 
told her about the 60-day sales clause in the lease. 
Deavers again promised her that she need have no fear 
that the 60-day sales clause would be exercised or used 
to her disadvantage. (J. A. 11,070, p. 13.) At this time 
the $4,500.00 note made the day before by Mrs. Ward 
in favor of Belew was destroyed and a new one for $3,- 
400.00 was drawn in favor of Deavers. (J. App. 5A.) 
Deavers immediately endorsed this note without recourse 
to Belew, and Mrs. Ward made a third note payable to 
Pastor in the amount of $1,100.00 for his commission. 
(J. A. 11,070 p. 12.) 

Mrs. Ward took in approximately $1,600 per month 
during the period of her operation of the business (J. 
App. 7A.), to wit, February 15 to December 19, 1946. 
(J. App. 9A.) The premises were sold on May 7, 1946 
(J. A. 11,070 p. 51) and on or about September 12, 1946 
the new owner demanded possession. (J. A. 11,070 p. 15.) 
This was the sole cause of Mrs. Ward’s damage. She 
thereupon, on September 30, terminated her rent and 
note payments to Deavers. (J. App. 9A, 10A.) She 
moved out on the 19th day of December, 1946 (J. App. 
6A.) and, after having operated the business for ten and 
one-half months, sold the furniture for $1,652.25. (J. 

App. 6A; J. A. 11,070, p. 42.) 

Mrs. Ward then brought this action in the United 
States District Court for the District of Columbia, pray¬ 
ing for rescission of the manager’s agreement with Dea¬ 
vers; cancellation of the notes held by Deavers, Belew 
and Pastor; the return of $5,169.20 allegedly paid to 
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the various defendants for unitemized expenses and dam¬ 
ages, and such other relief as to the Court seemed just 
and proper. (J. A. 11,070, pp. 4-31.) 

At pre-trial proceedings held on November, 1948, the 
action, declared to be one for rescission of contracts and 
cancellation of notes, was dismissed as to Holloway, 
Massachusetts Bonding and Insurance Company, Chal¬ 
mers a/nd Beavers. (J. A. 11,070 pp. 39-40.) 

At the conclusion of the trial, the Court found for 
Mrs. Ward (J. A. 11,070, p. 55.) and stated from the 
bench that: 

There was not a full and fair disclosure on the part 
of Young and Pastor to this woman with respect to 
just exactly what the nature of the transaction was 
that she was getting into, and I think it was due a 
lot to the suppression of material facts which one 
in good faith ought to disclose in order to preclude a 
charge of fraud—and the assertion of false facts 
knowingly made is evidence of fraud—and the false 
fact knowingly made in this case is the fact in the 
sales contract that Belew was the owner of the prop¬ 
erty. (J. A. 11,070, p. 55.) * * * She had done 
business with Young and Pastor before and she had 
a right to rely on them. She had a right to rely 
upon a fair and full disclosure of just exactly what 
the situation was, and from whom she was purchas¬ 
ing the property, and that was not made. (J. A. 
11,070, p. 57.) 

In a memorandum opinion filed June 21, 1950 and made 
a part of the judgment, the Court belo-w found (1) that 
there had been fraud in the inducement by Pastor and 
Belew; (2) that Pastor had concealed from Mrs. Ward 
the fact that Belew was not the owner of the business; 
(3) that there were outstanding two other sales agree¬ 
ments on the business; (4) that Pastor stood in a fidu¬ 
ciary relationship to Mrs. Ward; (5) that she had relied 
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on him to her damage, and (6) that she had providently 
exercised her right to rescind. The Court then concluded 
as a matter of law that Mrs. Ward was entitled to 
rescind and that the measure of damages was to treat the 
agreement “as though it never was”. (J. A. 11,070, pp. 
43-44.) 

By an Amended Order and Judgment, filed February 
19, 1951, the manager’s agreement with Deavers was 
rescinded; all notes and other evidence of indebtedness 
executed by Mrs. Ward were cancelled; Pastor was or¬ 
dered to pay back the $2,500.00 he had received for 
the owners as a down payment, the $150.00 he had re¬ 
ceived on his note, $1,100.00 which Mrs. Ward had paid 
to attorneys, $71.00 which she had spent in moving into 
and out of the premises, $4.90 for photostats used in the 
trial, and $4.60 for a transcript. From the total of these 
amounts the Court subtracted $1,742.25 which it found 
Mrs. Ward had realized from the sale of the furniture 
and $299.80 as the profit she had made during the period 
of her operation of the business, resulting in a total of 
$1,698.45. The action was dismissed as to the Surety 
Companies. (J. A. 11,070, pp. 45-47.) 

This appeal is from such parts of the Order and 
Amended Order as affect the appellants, Young and Pas¬ 
tor. 


POINTS RAISED ON THIS APPEAL 

1. The Trial Court was without jurisdiction to hear 
the case and the question may be raised here for the 
first time. 

2. The Complaint failed to state a cause of action and 
the objection may be raised here for the first time. 

3. The findings are incomplete and contrary to the 
evidence. 
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4. The Court may reverse findings of fact where 
clearly erroneous. 

SUMMARY OF ARGUMENT 

I. The Court below did not have jurisdiction because 
of the absence of Deavers, an indispensable party. 
This objection may be raised at any time in the 
proceedings. 

II. The Complaint failed to state a cause of action for 
the reason that there was no allegation that Deavers 
knew at the time he promised Mrs. Ward he would 
buy the premises that he had no intention of doing 
so. This objection may be raised for the first 
time in this Court. 

III. The findings of the lower Court were contrary to 
the evidence. Since the averments of a verified 
complaint are conclusive admissions, they should 
have been taken into consideration in conjunction 
with the other evidence. Using all of the evidence, 
it was insufficient to justify a finding that a fiduciary 
relationship existed between the parties to this ap¬ 
peal. The evidence contradicts the finding that the 
defendants had concealed from Mrs. Ward the fact 
that Belew was not the owner of the business since 
they had told her that Deavers was the owner and 
Belew was the manager. There was no evidence to 
justify the finding that there were two outstanding 
agreements on the property, since the Belew con¬ 
tract was merged with this one and the Restine con¬ 
tract had been cancelled by her death. The evi¬ 
dence clearly showed that Mrs. Ward knew of the 
60-day sales clause in the lease and knew that she 
was signing a manager-purchase agreement and not 
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a contract of sale. She also knew why. The evi¬ 
dence also shows that she knew that Belew had an 
equity in the business and that she was paying Pas¬ 
tor’s commission. 

IV. This Court may reverse findings of fact where 
clearly erroneous. 

ARGUMENT 

I. The Bill Should Have Been Dismissed in the Lower 
Court for Lack of Jurisdiction. 

A. An indispensable party was absent. 

Deavers was a party to the contract sought to be 
rescinded. (J. App. 11,070, p. 29.) He was the holder 
of the note made by Ward in the amount of $4,000 which 
was sought to be cancelled. (J. App. 11,070 p. 12.) 
Deavers was not served; the action was dismissed as to 
him at pre-trial; and was, therefore, not within the juris¬ 
diction of the Court. (J. App. 11,070, p. 39.) The relief 
asked—the cancellation of the note and the rescission of 
the agreement—could not have been given without per¬ 
manently affecting his rights and interests. Deavers was, 
therefore, an indispensable party to the action. 

All the parties to a contract are ordinarily indispen¬ 
sable parties to a bill in equity for its enforcement, 
or for its rescission and cancellation • • • The res¬ 
cission of an agreement requires the presence of all 
claiming property through such agreement. 30 C.J.S., 
Equity p 576, Billings v. Aspen Mining & Smelting 
Co., 51 F. 338; Carroll v. N. Y. Life Ins. Co., 94 F. 
(2d) 333. 

Indispensable parties have been defined by this Court 
as “all whose interests will be affected by the decree,” 
that is all persons materially interested either legally or 
beneficially in the subject matter of the suit. Balter v. 
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I ekes, 67 App. D. C. 112,115, 89 F (2d) 856, 859; Ducker 
v. Butler, 70 App. D. C. 103, 104 F (2d) 236; Flyrni v. 
Brooks, 70 App. D. C. 243, 105 F (2d) 766; Green v. 
Brophy, 71 App. D. C. 301, 110 F (2d) 539; Brown v. 
Christmem, 75 App. D. C. 209, 126 F (2d) 631. 

“An indispensable party” is one whose interests in 
the subject matter of the suit and in the relief sought 
are so bound up with that of the other parties, that 
his legal presence as a party to the proceedings is an 
absolute necessity without w T hich the Court cannot 
proceed. Barney v. Baltimore City, 73 U. S. 280; 
Hook v. Hook & Ackerman, 187 F (2d) 60; General 
Houses v. R. F. C., 81 F. Supp. 202; Kincaid v. City 
of Anchorage, 99 F. Supp. 1017; Shields v. Barrow, 
17 How. 130. 

B. The question of the Court’s jurisdiction can be raised at any state 
of the proceedings. 

Since the question of an indispensable party is juris¬ 
dictional, the rule here is as laid dowm in Flynn v. 
Brooks, supra. In that case the plaintiff had asked for 
a decree declaring an assignment null and void. This 
Court held that the validity of an assignment could not 
be adjudicated in the absence of the assignee and stated 
that: 

It is the duty of the Appellate Court, even where 
the point was not made in the Court below, to re¬ 
verse and remand a case wrhere indispensable parties 
are missing. 

II. The Complaint Did Not State a Cause of Action. 

A. An essential allegation was lacking. 

The gist of Mrs. Ward’s verified Complaint was that 
she had been induced to sign a manager’s agreement, 
which, at the termination of the then existing lease, 
would have ripened into a bill of sale of the business 
and chattels; that she had been induced to sign it by 
Deaver’s promise that, if the building were sold under 
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the 60-day sales clause in the lease, he would buy the 
building and give her a lease on it for as long a term 
as she desired; that the building had been sold before 
the termination of the lease; that Deavers had failed to 
buy the building and that she, thereby, had lost money 
on the transaction. Mrs. Ward had planted herself on 
this theory and should have been required to stand or 
fall by it. Under this theory she should have been al¬ 
lowed to recover only on an allegation and a finding that 
Deavers had known at the time he made the promise 
that he had no intention of carrying out the promise. 
Mrs. Ward, however, had not even charged in her Com¬ 
plaint that Deavers had had no such intention at the time 
he had made the promise. This was an essential allega¬ 
tion necessary to sustain the complaint. 

In an action for fraud and deceit 

The plaintiff must allege the making of the repre¬ 
sentations by the defendant: that the representations 
were false and that defendant knew them to be false 
and made them with intention to deceive plaintiff; 
that plaintiff believed the representations to be true, 
and acted in reliance upon them and was deceived; 
and that plaintiff was damaged thereby. * * • With¬ 
out such allegations no claim is made out for fraud 
and deceit. Curacao Trading Co. v. William Stake 
& Co., 2 F. R D. 309. 

In an action for deceit to recover damages for fraud 
in the making of a contract, the plaintiff must aver 
and prove, not only that the representation was false, 
but also that the person making it knew it to be false, 
since intentional misrepresentation is an essential 
element of the action. Chanin v. Chevrolet Motor 
Co., 89 F (2d) 889. 

No statement as to what will be done or is intended 
to be done in the future constitutes fraud. Baker v. 
Baker, 54 App. D. C. 214, 296 F. 961. 

Where a representation as to a future event is made 
with real belief that it will come about and it does 
not materialize, the representation is not actionable. 
Morrison v. Heller, 183 F (2d) 38, 43. 



B. The objection may be raised here for the first time. 

The absence of the essential allegation in the complaint 
that Deavers knew on February 14, 1946 that he had no 
intention of purchasing the property located at 2230 
Massachusetts Avenue, if and when it was sold, "was a 
fatal defect which was not cured by the verdict and 
judgment. 

The failure of a complaint to state a cause of action 
is not a mere defect of form, wdrich is cured by ver¬ 
dict and judgment under Rev. St. 954, 28 USCA 777. 
Such failure is fatal to the maintenance of the action 
and may be raised for the first time on appeal. 
United States v. Pcvyne, 73 F (2d) 900; {Cert, granted 
295 U. S. 722, dismissed 296 U. S. 659.) 

III. The Findings Were Contrary to the Evidence. 

A. The averments of a verified complaint are conclusive admissions. 

When put to her proof on the trial, Mrs. Ward com¬ 
pletely abandoned her theory of the case as set out in 
her verified Complaint and testified under oath that she 
had been induced to sign the manager’s agreement by a 
' representation on the part of Young and Pastor that it 
was in reality a sales contract; and by their concealment 
of the presence of the 60-day sales clause in the lease 
held by Deavers. The Court found that “the defendants 
concealed from the plaintiff the fact that Belew was not 
the owner of the property in question”; that “there were 
outstanding two other sales agreements of the same prop¬ 
erty”; that “a fiduciary relationship existed” between 
Ward and Pastor; and that there “was fraud in the in¬ 
ducement.” 

Every averment of Mrs. Ward’s Complaint was before 
the Court as evidence and the defendants rightly relied 
on the averments as conclusive admissions on her part 
inasmuch as they were not altered or withdrawn by 
amendment. Pullman Co. v. Bullard, 44 F (2d) 347. 
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Pastor did not need to prove Mrs. Ward’s averments and 
she could not deny them, even if they were not true. 
Pullman Co. v. Bullard, supra. The conclusiveness of 
an unstricken admission was illustrated in Jones v. More- 
head, 1 Wall. 155, where the admission was enforced 
though the evidence showed it to be untrue. (See also 
Northern Pacific R. R. v. Paine, 119 U. S. 561 and 
Crocket v. Lee, 7 Wheat 523.) 

Admissions in pleading upon which the trial was had 
and which was not amended or withdrawn must be 
deemed proven as judicial admissions and must be as¬ 
sumed against the pleader. Darling Shops of Tennessee 
v. Brack, 95 F (2d) 135. That which is admitted by the 
pleading need not be proved. Alexander v. Harris, 8 
U. S. 299. Any allegation of a complaint which is not 
denied is to be taken as true without evidence or finding. 
Deputron v. Young, 134 U. S. 241; Swift & Co. v. United 
States, 276 U. S. 311, National Candy Co. v. F. T. C., 
104 F (2d) 999. 

The weight of such admissions as evidence depends 
upon various circumstances. If the pleading is sworn to 
and hence is the deliberate and solemn statement of the 
party, its admissions may afford evidence against him 
which is not easily rebutted. Jones on Evidence, 4th Ed., 
pp. 509-11; Pope v. Allis, 115 U. S. 363. 

B. No fiduciary relationship existed between the parties. 

The evidence was far from sufficient to justify the find¬ 
ing of a fiduciary relationship between Pastor and Mrs. 
Ward. 

Equity has not set any bounds to the facts and cir¬ 
cumstances out of which a fiduciary relationship may 
arise. * * * But where a fiduciary relationship does 
not exist as a matter of law, the burden of proving 
facts from which such a relationship arises is upon 
the person seeking to establish the relationship, and 
the proof must be clear, convincing, and so strong as 
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to lead to but one possible conclusion. Vargas v. Es¬ 
quire, 166 F (2d) 651. (Emphasis added) 

There was no evidence of this kind here. Mrs. Ward 
testified that: 

In 1945, in October, I read an advertisement adver¬ 
tising the rooming and boarding house business at 
2230 Massachusetts Avenue, N. W., and I called 
Young and Pastor’s office and made an inquiry and 
they said they would send a representative, Mr. Hol¬ 
loway, who had also been the agent that was instru¬ 
mental in selling me my former business, to * * * 
show me the place. (J. App. 2A.) 

Pastor was representing Deavers, not Mrs. Ward. 

The question as to whom a broker represents in a 
transaction is determinable from the facts. Primar¬ 
ily a broker employed in a particular transaction is 
the agent of the party who first employs him. 12 
C.J.S. Brokers, Sec. 14, p. 36. (Emphasis added.) 

In an obvious attempt to establish the fiduciary relation¬ 
ship Mrs. Ward testitfied: 

May I say that I did business with them before that 
time, in 1944? I bought the rooming house business 
that I now operate at 1215 Seventeenth, Northwest, 
from Young & Pastor, and our business negotiation 
was very satisfactory. And I went to Young & Pas¬ 
tor’s office every month to pay my payments on my 
note on that business, and I talked business with 
them and felt very friendly and very confident in 
them in a business relationship. (J. A. 11,070, p. 50.) 

The mere fact that Mrs. Ward and Pastor were friendly 
did not establish a fiduciary relationship. Vargas v. Es¬ 
quire, supra. 

Mere friendship is not a confidential relationship, 
within the meaning of the rule, even though the one 
who attacks the transaction had placed confidence 
in the other’s integrity. 123 ALR 1518. 
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Belief in the honesty and integrity of a close and per¬ 
sonal friend, ( Bordner v. Kelso, 293 Ill. 175, 125 N.E. 
337), or trust alone is not sufficient to establish the rela¬ 
tionship. Hancock v. Anderson, 160 Va. 225, 168 S.E. 
458; Vargas v. Esquire, supra . 

In Comstock v. Livingston, 210 Mass. 581, 97 N.E. 106, 
the Court stated that, 

Mere respect for the judgment of another or trust in 
his character is not enough to constitute such a rela¬ 
tion. There must be such circumstances as indicate 
a just foundation for a belief that in giving advice 
or presenting arguments one is acting not in his own 
behalf, but in the interests of the other party. If 
the relation is a business one, the existence of the 
mutual respect and confidence does not make it fidu¬ 
ciary. 

It must be remembered that Mrs. Ward came to Young 
and Pastor in answer to an advertisement. She did not 
come to them to find her a place. In the instant case 
the Court asked Mrs. Ward what she thought Pastor 
was doing in this transaction as far as she was con¬ 
cerned. Her answer was that, “He was the broker and 
he had sold me a business before and it was perfectly 
successful.” (J. App. 8A.) In making its finding the 
Court said, 

She had done business with Young and Pastor be¬ 
fore and she had a right to rely on them. (J. A. 
11,070, p. 56-57.) 

The evidence of the relationship was not “clear, con¬ 
vincing and so strong as to lead to but one possible con¬ 
clusion,” Vargas v. Esquire, supra, and the relationship 
did not exist as a matter of law. 

In Lawrence v. Muter Co., 171 F (2d) 380, (cert. den. 
337 U. S. 907), after finding that the plaintiff had told the 
defendant that he was inexperienced in corporate affairs 
and would leave his financial interests to the guidance 
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of the defendant and had agreed to be represented by the 
defendant’s lawyer, the Court held that this evidence was 
insufficient to support a finding of a fiduciary relation¬ 
ship. The instant case falls far short even of the Muter 
facts. 


C. A complete disclosure of every material fact had been made. 

1. Defendants had told Mrs. Ward that Belew was not 
the owner of the 'property in question. 

She knew that Deavers was the owner. When Mrs. 
Ward signed the manager’s agreement, made the notes 
and the down payment, she knew that Deavers was the 
owner of the business. She averred in her verified Com¬ 
plaint that Deavers represented himself, and Pastor and 
Holloway represented Deavers, as the owner of the afore¬ 
said business. (J. A. 11,070, p. 9) 

She testified to the same effect, as is illustrated by the 
following excerpt from the transcript of the trial pro¬ 
ceedings : 

The Court: My question is who did you think 
owned the property that you were buying? 

Ward: Well, I thought I was buying it from Mr. 
Deavers. (J. App. 8A.) 

She knew that Belew was only a manager for Deavers, 
and had known it from the beginning. She averred in 
her Complaint that they represented to her that Belew 
was a hired manager of the business (J. A. 11,070, p. 10.). 

She testified to the same effect as is illustrated by the 
following quotations from the transcript: 

Ward: On October 27, 1945 * * * it was agreed 
that I was to have possession in two weeks, but 
when the two weeks had expired I didn’t get posses¬ 
sion of the place. I was given various reasons, all 
that Mr. Belew ’would not give possession, hut I had 
been instructed that Mr. Belew was the manager. 
(J. App. 2A.) (Emphasis added.) 
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The Court: Had he (referring to Pastor) told you 
at any time that Mr. Belew was the owner of these 
premises? 

Ward: No, sir. 

The Court: Had he told you Mr. Deavers was the 
owner of the premises? 

Ward: He spoke of Bill, but I didn’t know who he 
was; I didn’t exactly know who Mr. Deavers was 
until Mr. Holloway came with Mr. Deavers in the 
car on February 14. 

• • • • 

Ward: Mr. Pastor told me that Mr. Belew was hired 
as manager. 

The Court: When did he tell you that. 

Ward: When I first went to look at Massachusetts 
Avenue, in October. 

In the case here, Mrs. Ward made no claim for dam¬ 
ages on the ground that Pastor had not told her that 
Belew was not the owner of the property. She would 
have bought the place no matter who owned it, but as a 
matter of fact she averred under oath and testified un¬ 
equivocally that she had known from the beginning that 
Belew was the manager and she averred and testified that 
when she signed the manager’s agreement she knew that 
Deavers was the owner of the rooming house business. 
{ante) 

It is a fundamental principle of law of universal ap¬ 
plication that in order to entitle one to relief because 
of false representation the person claiming to have 
been deceived must have relied upon the represen¬ 
tations and must have been induced thereby to act to 
his injury. Imperial Assur. Co. v. Joseph Supomick 
& Son, (8 Cir.) 184 F (2d) 930, 934. (Emphasis 
added.) 

2. There were no other agreements on the same prop¬ 
erty outstanding. 

The Court was referring to the Belew contract and 
the Restine contract, but the Belew contract was cancelled 
by this agreement. Belew had entered into a manager’s 
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agreement with Deavers on April 7, 1945. (J. A. 11,070, 
p. 55.) That agreement was outstanding wrhen Mrs. Ward 
entered into the February 14 and 15 agreement, but 
Belew joined in the transfer of the management from 
himself to her. His signature indicated to her that she 
need feel no concern over any rights subsisting in him; 
he wras transferring them to her. 

The Restine contract w*as terminated by ,Mrs. Restine’s 
death. A simple recitation of the uncontroverted facts 
show's that this contract w T as not outstanding on Febru¬ 
ary 14, 1946 when Mrs. Ward signed her agreement with 
leavers. On October 27, 1945 she deposited $1,000 with 
Pastor to bind her offer to buy the Mansion Club. (J. 
App. 2A.) Waggaman & Brawner refused her an as¬ 
signment of the lease. (J. App. 3A.) Some time in De¬ 
cember, 1945 or January, 1946 Pastor showred Mrs. Ward 
another place called The Woodley Inn. (J. App. 2A, 
6A.) She agreed that she vrould take that place. (J. 
App. 3A.) Mrs. Restine then signed a sales agreement 
on the Mansion Club on January 31, 1946. (J. App. 

10A.) The day before Mrs. Restine was to go to the 
landlord’s agents to see if she could obtain an assign¬ 
ment of the lease, she committed suicide. (J. App. 12A.) 
Mrs. Ward testified that after having agreed to take The 
Woodley Inn, she had on or about the 12th or 13th of 
February, 1946, refused to sign the lease (J. App. 3A.) 
She signed the new agreement on the Mansion Club on 
February 14,1946. (J. App. 4A.) 

3. Mrs. Ward knew that there icas a 60-day sales 
danse in the Deavers lease. 

She averred in her complaint that they represented to 
her that she need not worry about the sixtv-day sales 
clause in the lease wdiich Deavers had (J. A. 11,070, p. 9.); 
that they reassured her that in spite of the 60-dav clause 
in the lease the premises would not be sold; and that 
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Deavers had a standing offer on it for $40,000 and would 
be the first to purchase it and give her a long lease on it. 
(J. A. 11,070, p. 13.) Even though she categorically 
denied these sworn averments in her testimony, some of 
her evidence indicates that she told the truth in the sworn 
complaint. 

Her attorney asked her whether anything was said 
about the building being sold and if so what Deavers 
might do. She testified that Deavers had said that he 
was going to buy the building if it were sold at all and 
would at that time give her a lease for life if she wanted 
it. (J. App. 6A, 7A.) 

On direct examination Pastor testified that he had had 
a conversation with Mrs. Ward about a sales clause in 
the Deavers lease in October when they first looked at the 
property. (J. App. 12A.) He also testified that he had 
overheard Mrs. Ward and Obergh discussing it and heard 
Obergh tell Mrs. Ward that her rights were the same as 
a lease and in the event of a sale she would have to 
vacate in 60 or 90 days. (J. App. 13A.) 

4. Mrs. Ward knew that the document she signed was 
only a manager’s agreement. 

She averred in her Complaint that Deavers, Young, 
Pastor and Holloway represented to her that they 
would employ her as manager of the premises; that the 
landlord had no objection; that the manager’s contract 
which they would draft would actually be a bill of sale, 
and that it would he in the form of a manager’s contract 
to satisfy the lessors. (J. A. 11,070, p. 9.) She also 
averred that Pastor assured her “very convincingly” that 
this was the way to “get around” the refusal of the land¬ 
lord to assign the lease, and that by this instrument she 
could still comply with the contract of sale so that she 
could purchase, operate and own the business, and that 
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she would be manager “in name only.” (J. A. 11,070, 
p. 13.) 

Although at the trial she categorically denied any knowl¬ 
edge of the manager’s agreement, her other testimony 
indicated that such was not the case. She said that Wag- 
gaman and Brawner had made a survey of her credit 
and that they had told her that they would not give her 
the lease in her own right. She said that Deavers had 
told her that if she didn’t pay the rent he would, but 
that she must pay the rent to him each month and he 
would forward it to Waggaman & Brawner. (J. App. 
3A.) 

On cross examination she testified that Waggaman & 
Brawner wouldn’t let her have the lease because they 
felt that she -wasn’t capable of paying the rent, and that 
that was when Mr. Deavers asked them if they had any 
objection to her going in if he guaranteed the rent. Mrs. 
Ward’s Exhibit E in her Complaint -was a copy of the 
manager’s agreement which she signed on the 15th day 
of February in Mr. Obergh’s office. It is reproduced in 
the Joint Appendix to Appellant’s Brief in Case No. 
11,070 at page 25. Mrs. Ward had admitted in her testi¬ 
mony that she “glanced at it” before she signed it. (J. 
App. 5A.) It was plainly entitled “Manager’s Agree¬ 
ment.” It was signed by Deavers and Mrs. Ward with 
Lane Pastor as a witness. (J. A. 11,070, p. 29.) Pastor 
testified that he had seen her read it and had heard her 
discuss it in Obergh’s office. (J. App. 12A and 13A.) 

5. She Knew that Belew Had An Equity in the Business. 

There was no testimonv from Mrs. Ward to the effect 

* 

that she did not know of Belew’s interest in the business. 
The sales contract signed on February 14, 1946 and at¬ 
tached to her complaint as Exhibit D (J. A. 11,070, p. 
23-25.) had endorsed on its face the words, “$4,500 pay¬ 
able to George Belew at $250 per month, first payment 
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due and payable on the 15th day of August, 1948 and 
payable the first day of each month thereafter until paid 
in full.” She signed it and must have known that she 
was paying him for something. 

She averred in her Complaint that on February 15 
she had executed a promissory note in the sum of $4,- 
500.00 to the order of George T. Belew. She must have 
known what it was for. She alleged that this note had 
been destroyed later by Pastor and that she had executed 
a new note for $3,400.00 payable to Deavers which he had 
immediately endorsed “without recourse to me” and de¬ 
livered to Belew. (J. A. 11,070, p. 12.) She averred fur¬ 
ther that she was to assume a chattel deed of trust note 
executed by Belew to Deavers. (J. A. 11,070, p. 11.) 

In answer to a question by the Court, Pastor testified 
that she knew Belew had an equity in the business. (J. 
App. 11 A.) This testimony was not contradicted by Mrs. 
Ward. 

6. She Knew that She was Paying the Commission by 
Her $1^.00.00 Note to Yowng and Pastor. 

The Court below seemed to be particularly concerned 
over the fact that Mrs. Ward, the purchaser, had paid the 
brokers, Young and Pastor, their commission by giving 
them a note for $1,100.00. The note was a part of the 
$11,000.00 purchase price. Of course a commission is 
ordinarily paid by the seller. But Pastor was willing to 
assist the consummation of the transaction by accepting 
her note for the commission. This was also satisfactory 
to Deavers. 

It is not an unusual provision in a contract of sale 
for the purchaser to pay the broker’s commission, 
though the commission is customarily paid by the 
vendor. R. Harris <& Co. v. Weller, 52 App. D. C. 6, 
280 F. 980. 
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Mrs. Ward’s Complaint and testimony thus indicate that 
there was a full and complete disclosure of every material 
fact in the transaction and a finding to the contrary was 
clearly erroneous. 

IV. This Court May Reverse Findings of Fact by a 
Trial Court Where “Clearly Erroneous.” 

In United States v. United States Gypsum Co., 333 U. S. 
364 it was clearly stated that: 

It was intended, in all actions tried upon the facts 
without a jury, to make applicable the then prevailing 
equity practice. Since judicial review of findings of 
trial courts does not have the statutory or constitu- 
, tional limitations of findings by administrative agen¬ 
cies or by a jury, this Court may reverse findings of 
fact by a trial court where “clearly erroneous”. • • • 
A finding is “clearly erroneous” when, although there 
is evidence to support it, the reviewing Court on the 
entire evidence is left with the definite and firm con¬ 
viction that a mistake has been committed. 

It is respectfully submitted that the Trial Court made 
a mistake in its findings; that the findings are “clearly 
erroneous”; and should be reversed by this court. 


CONCLUSION 

The appellant respectfully submits that the District 
Court was without jurisdiction to try the merits of the 
instant action because of the absence of Deavers, an in¬ 
dispensable party; that the Complaint failed to state a 
cause of action in that there was no allegation therein 
that Deavers knew when he made the promise that he 
did not intend to buy the premises at 2230 Massachusetts 
Avenue; and that the findings of the Trial Court were 
contrary to the evidence. 
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The judgment below should be reversed, and the case 
remanded to the District Court with instructions to dis¬ 
miss the Complaint or grant a new trial. 

Respectfully submitted, 

Bybon N. Scott 
Attorney for the AppelUmt 


April , 1952 
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Ellen M . Ward 
Direct Examination 

13 So in 1945, in October, I read an advertisement 
advertising the rooming and boarding business at 
2230 Massachusetts Avenue, Northwest, and I called 
Young & Pastor’s office and made an inquiry and they 
said that they would send a representative, Mr. Hollo¬ 
way, who had also been the agent that was instrumental 
in selling me my former business, to take me over to 
2230 Massachusetts Avenue and show me the place. 

And he did so, and I looked the place over and went 
back to Mr. Pastor’s office. We talked over the finan¬ 
cial end of it, and all the circumstances one talks about 
in such a transaction, and I left a deposit of $100 with 
Mr. Pastor to bind the deal until I could have my son 
come from Miami and look at it and give me his sanction. 

So I wired my son and he flew up from Miami, and 
Mr. Holloway took my son and I over and we looked at 
the place again, and my son talked the business over 
! with Mr. Pastor and gave Mr. Pastor a deposit of 
$1,000. This was on October 27, 1945. 

And it was agreed that I was to have possession in 
two weeks, but when the two weeks had expired I didn’t 
get possession of the place. I was given various rea¬ 
sons, all that Mr. Belew would not give possession, buc 
I had been instructed that Mr. Belew was the manager, 
and many times I asked why I couldn’t take possession. 

• • • • 

15 So finally in about the 1st of December, 1945, I 
again asked for my $1,000 back, and Mr. Pastor 
said that he had another place he thought would be 
better for me; that perhaps I would like it, so Mr. Hollo¬ 
way took me up on Woodley Road and showed me a place 
known as The Woodley Inn; it is right across from the 
Wardman Park Hotel. 
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After looking at it and going over the statements of 
income, and so forth, it seemed as if perhaps it would be 
a good business, and I agreed that I would take that 
place, but when the time came that I was to sign the 
lease I refused to sign the lease because—well, the lease 
required that I must upkeep the outside of the 

16 building as well as the inside, and I felt I couldn’t 
replace the roof or keep the building painted on 

the outside and all those expenses. 

So I went back to Mr. Pastor’s office and I told him 
I had refused to sign that lease because it didn’t suit me. 

This must have been along about the 12th or 13th of 
February, 1946, and I again asked for my $1,000 back. 

• • • • 

So on the 14th of February Mr. Pastor called me up 
and said that he was sending Mr. Holloway over to take 
me over to Waggaman & Brawner to see about the lease. 
And when they came they had Mr. Deavers with them— 
I had never seen Mr. Deavers before—and he went with 
us to Waggaman & Brawner’s, and Waggaman and 
Brawner had made a survey of my credit, they had a 
credit report on me, and it seemed as if they questioned 
whether I would be able to pay the rent, and they would 
not give me the lease all in my own right because my 
credit wasn’t to suit them. 

So Mr. Deavers said he would vouch for me paying 
the rent; that he would see that I paid the rent, 

17 and if I didn’t pay the rent he would, but that I 
must pay the rent to him each month and he would 

forward it to Waggaman & Brawner. 

And in the car with Mr. Holloway, from Waggaman & 
Brawner’s back to Young & Pastor’s office, Mr. Deavers 
told me that he had a standing offer on the 2230 Massa¬ 
chusetts Avenue property; that he was going to buy it, 
and that he would let me have a lease on that place at 
the same rental as long as I lived if I wanted it. 



4 A 


THE COURT: Deavers was the owner of the busi¬ 
ness but not of the building, is that it? 

THE WITNESS: Yes, sir. • # • 

• • • • 

So we went back to Mr. Pastor’s office and he made 
out a new sales contract and I gave him a check for 
$1,500 more, which made a total of $2,500 down payment 
on the purchase of the business. 

• • • • 

19 THE COURT: My question is whom did you 
think owned the property that you were buying? 

THE WITNESS: I thought that Mr. Deavers—I fi¬ 
nally on February 14th decided that Mr. Deavers owned 
the business • • • 

• • • • 

20 THE COURT: I am talking about this; I am 
talking about what was in your mind at the time 

you signed that sales contract. 

THE WITNESS: Well, I thought I was buying 
it. 

21 THE COURT: You thought you were buying 
it from whom? 

THE WITNESS: I didn’t know exactly. 

• • • • 

22 THE WITNESS: No. I was in Mr. Pastor’s 
office on the 14th and signed the sales contract in 

his office and paid him the $1,500. 

Then I went the next day and took possession 

23 of the place and cooked and worked there, and in 
the afternoon we went to Mr. Obergh’s office. 

• • • • 

24 THE WITNESS: They gave me some notes to 
sign and this paper to sign that had the inventory 

attached to it, and then I went home, and the next day, 
on February 16, Mr. Obergh and Mr. Deavers and Mr. 
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Holloway and Mr. Pastor and Mr. Belew came over to 
2230 Massachusetts Avenue, and in my kitchen around 
the kitchen table they said that one of the notes that I 
had signed the day before wasn’t made out right, 

25 and they destroyed that note and they made anoth¬ 
er note in its place. And so then I signed that 

note. 

• • • • 

THE COURT: Can you stipulate as to what Deavers 
was in the transaction! 

MR. KELLY: I think I can say this: Deavers owned 
that business, and at one time operated it himself. Then 
there came a time when he hired Belew as manager to 
run it for him. 

• • • • 

26 (The manager’s agreement referred to was 
marked and received in evidence as Plaintiff's 

Exhibit No. 2.) 

THE COURT: Is that your signature at the end of 
that (handing to witness)! 

THE WITNESS: Yes, sir, it is. 

THE COURT: Did you read that at the time yon 
signed it? 

27 THE WITNESS: No, sir, I didn’t read all of 
it. I glanced through it with the figures. I saw 

down here I was to pay $250 per month. 

• • # • 

THE COURT: Didn’t you read that on the 15th of 
February before you signed it? 

THE WITNESS: No, sir; I was in a hurry. I had 
already signed a sales contract agreeing to buy the place 
the day before. I had made my payment. 

• • • • 

30 THE COURT: Did you eventually get out of 
the business? 
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THE WITNESS: Yes, sir. 

THE COURT: When was that 

THE WITNESS: On the 19th day of December, 1946. 

• • • • 

THE WITNESS: I had the furniture sold at public 
auction. 

THE COURT: And how much did you get for the 
furniture? 

31 MR. GUY: Here it is. 

THE COURT: How much does it indicate she 
received? 

MR. KELLY: $1,652.25. 

• • • • 

47 Q Was anything said about the purchase of 
the building, of the building being sold and if so 
what might Deavers do? A Mr. Deavers was going to 
buy the building; if it was sold at all Mr. Deavers would 
buy it and he would at that time give me a lease as long 
as I wanted, for life if I wanted it. 

• • • • 

49 THE WITNESS: Before I looked at the Wood- 
ley Place in January he had sold the 2230 Massa¬ 
chusetts Avenue business to a Mrs. Restine. Then Mrs. 
Restine committed suicide and that is why he eventually 
let me have it 

• • • • 

63 “It is further understood and agreed that in 
the event the lessor receives a bona fide acceptable 
offer for sale or trade, the lessee agrees to vacate the 
property and this lease shall become null and void at a 
date 60 days after notice in writing from the lessor to 
the lessee to that effect. The lessee further agrees to 
show the premises at reasonable hours. 

• • • • 
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Ellen M. Ward 
Cross Eculmination 

65 A Yes, sir. They told Mr. Deavers that they 
couldn’t let me have the lease because they felt as 

if I wasn’t capable of paying the rent, and that was when 
Mr. Deavers asked them if they had any objection of me 
going in if he guaranteed the rent. 

Q What did they do about that? A They said they 
had no objection as long as they got the rent. So he 
asked me if I would pay the rent to him and he would 
see that Waggaman & Brawner got the rent. 

• • • • 

66 Q Did you subsequently ask Mr. Deavers for a 
sublease? A I didn’t have to ask him because he 

told me he was going to buy the place and give me the 
lease and he said that he had already offered them $40,000; 
that he had a standing offer of $40,000 on the property 
and that if it was sold he would buy it and then I could 
live in the place as long as I lived. 

• • • • 

THE COURT: And what was the agreement again? 
THE WITNESS: That Mr. Deavers had a standing 
offer of $40,000 on the 2230 Massachusetts Avenue prop¬ 
erty, and that if it was sold he would buy it and he would 
give me a lease and I could live there as long as I wanted 
to—as long as I lived if I wanted to stay that long, and 
Mr. Pastor added that any time I wanted to retire or 
make a change that he would sell my business for me. 

• • • • 

70 THE COURT: I am assuming the average is 
$43 a month, as she said; that would be 39 room¬ 
ers at $43 would be roughly $1,672, more or less, but I 
think it might be fair to say that the average amount 
taken in for the month would be a little more'than $1,600. 

• • • • 
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72 There was no doubt in my mind whatsoever that 
I had bought this business exactly like I had bought 
my business on Seventeenth Street. 

THE COURT: Who did you think you were buying 
the business from? 

THE WITNESS: Well, I thought I was buying it 
from Mr. Deavers. 

• • • • 

74 THE COURT: What did you think Mr. Pastor 
was doing in this transaction as far as you were 

concerned? 

THE WITNESS: He was the broker and he had sold 
me a business before and it was perfectly successful. 
THE COURT: Had he told you at any time that Mr. 
Belew was the owner of these premises? 

75 THE WITNESS: No, sir. 

THE COURT: Had he told you Mr. Deavers 
was the owner of the premises? 

THE WITNESS: He spoke of Bill, but I didn’t know 
who he was; I didn’t exactly know who Mr. Deavers was 
until Mr. Hollaway came with Mr. Deavers in the car on 
February 14. 

THE COURT: When you signed the so-called man¬ 
ager’s agreement didn’t that sort of stimulate a little 
native curiosity on your part to make certain of what 
Mr. Deavers’ role was in this matter? 

THE WITNESS: They had told me Mr. Belew was 
the manager and I assumed Mr. Belew had been acting 
as manager or agent for Mr. Deavers. 

THE COURT: Who told you that? 

THE WITNESS: Nobody told me that. 

THE COURT: You said they had told you that Mr. 
Belew was agent or manager. 

THE WITNESS: Mr. Pastor told me that Mr. Belew 
was hired as manager. 

THE COURT: When did he tell you that? 
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THE WITNESS: When I first went to look at Massa¬ 
chusetts Avenue, in October. 

THE COURT: So he told you at that time Mr. Belew 
was the manager. Did you ask him then who the owner 
was? 

THE WITNESS: No, sir; I didn’t ask him. 

• • • • 

76 Q Was there any discussion at Waggaman & 
Brawner, when you were there, about this particu¬ 
lar lease to Mr. Deavers having a 60-day sales clause in 
it? A No, I don’t know about there being a 60-day sales 
clause but I know Mr. Deavers did say he was going to 
buy the place. 

• • • * 

77 Q Did you have any discussion at ^Mr. Obergh’s 
office, in Mr. Pastor’s presence, about the 60-day 

sales clause in this particular lease? A Not that I re¬ 
member of. 

Q You don’t recall Mr. Obergh saying to you he 
wouldn’t go through with this kind of transaction with a 
60-day sales clause? A No, indeed; he never said any¬ 
thing like that. 

• • • • 

Q Just how many months’ rent did you pay to Mr. 
Deavers? A Well, I paid him a half month for Febru¬ 
ary, 1946, on through September, 1946. 

THE COURT: You paid him seven and one-half 
months’ rent? 

BY MR. RENT: 

Q Did you pay rent for October, November or Decem¬ 
ber? A No, sir. 

• • • • 

78 Q But you also collected board and room rent 
for October and November and up until December 

19th, did you not? A Yes, sir, but I don’t have a state¬ 
ment for that 
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84 THE COURT: Well, on the note she paid seven 
and one-half months; she paid February through 
September, a total of seven and one-half months, a total 
of $1,875 she paid to Deavers. 

• • • • 

97 Q And did he tell you you had a 60-day sales 
clause in it? A No, sir. 

Q Did Mr. Pastor ever tell you it had a 60-day 

98 sales clause in it? A No, sir. 

Q What prompted them to say, as you have 
stated Pastor said, “Don’t worry?” A Well, I went to 
see Mr.. Pastor and told him that there were a lot of 
people coming— 

Q I am talking about discussions prior to the time of 
February 14th; no discussion with anyone about a sales 
clause? A No. 

Q And no knowledge on your part about a sales 
clause? A No, sir. 

• • • • 

Ixme Pastor 
Cross Examination 

112 Q Now, Mr. Pastor, on January 31, 1946, was 
there another contract entered into in regard to 

the property at 2230 Massachusetts Avenue? A Yes, 
there was. 

Q Do you know who that was between? A A 

113 Mrs. Irene Restine, I believe. 

Q Could I refresh your recollection and have 
you take a look at that? A Yes, Irene M. Restine and 
George T. Belew. 

Q That is a sales contract entered into on that day? 
A January 31, yes, sir. 
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114 Q Who was Mrs. Res tine? A Mrs. Restine 
was interested in the property shortly after Mrs. 

Ward had looked at another piece of property and put up 
a deposit on another piece of property. 

• • • • 

115 Q Wasn’t there a contract with Mrs. Ward all 
this time? A Not at the time Mrs. Res tine had 

116 put a contract on it, no, sir. 

Q I thought you had a contract with her in 1945. 
A We did, in October. That contract was voided. 

Q When? A Some time in December, and we had 
shown Mrs.— 

Q December, 1945? A I think so, yes, sir. 

Q And then what? A We had shown Mrs. Ward 
another property, another business on Woodley Road, or 
Woodley Place, that she was interested in. We tried to 
get a lease on it and couldn’t obtain the lease. Then she 
came back to the Massachusetts Avenue property. 

• • • • 

121 Why was it that the note for $3,400 was made 
payable to Mr. Belew? 

You are the broker; you are sitting in on the deal. 
THE WITNESS: Mr. Belew had that much equity in 
it when he purchased it under the manager’s agreement 
from Mr. Deavers. 

THE COURT: How was that? How was that deter¬ 
mined? 

THE WITNESS: That was the amount he paid down 
himself. 

THE COURT: Was Mrs. Ward apprised of that fact? 
THE WITNESSS: I don’t think so. 

THE COURT: Don’t you think that was important to 
tell your client why she was executing a note payable to 
Belew for $3,400? 

THE WITNESS: Oh, she knew Belew had an equity 
in the business, yes. 


12 A 


THE COURT: Did she know his equity was to the 
extent of $3,400? 

THE WITNESS: I don’t know that, sir. 

• • • • 

122 After some discussion with the agents, Mrs. Ward 
was not acceptable, according to Mr. Deavers. That 

is the information he gave me. 

I called Mrs. Ward and asked her to come into my 
office, which she did. 

I offered her her deposit back, and she said to leave it 
stay and we would look for something else, which we did. 

We looked at a house on Woodley Place, and subse¬ 
quently made an offer on that place, and that’s when her 
contract on this Massachusetts place was voided and we 
offered it for sale again. 

Q What month was that? A I believe in De- 

123 cember. 

• • • • 

125 BY MR. KELLY: 

Q What happened to the Restine deal in Janu¬ 
ary? A Mrs. Restine had put up a deposit on the busi¬ 
ness and just the day before she was to go to the land¬ 
lord’s agents to see if she could obtain the lease, she com¬ 
mitted suicide. She had been worrying over her husband 
who had passed away, and she was in bad spirits. 

• • • • 

126 Q Did you have any conversation with Mrs. 
Ward about a sales clause in the lease with Wagga- 

man & Brawner, that is Deavers lease? A I did. 

Q When was the first discussion of that matter with 
her? A When we first looked at the property. 

Q In October? A Yes, sir. 

Q Were there further conversations between you and 
Mrs. Ward about the sales clause? A Yes, sir. 
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127 Q Did you hear Mr. Obergh explaining to Mrs. 
Ward what this matter was all about! A Yes, sir. 
Q Did you see her read the manager’s agreement? A 
He asked her to read it very carefully before she signed it, 
which she did. 

Q Did you see her read it? A Yes. 

Q Did you overhear the two discussing it? A Only 
that her rights were the same as a lease, and in the event 
of a sale she would have to vacate in 60 or 90 days. 

Q Did you hear discussion about the sales clause? A 
Yes, sir. 

Q Was there any explanation given to her as to why 
a manager’s agreement was necessary? A Only that 
they wouldn’t accept her as a tenant 

* • • • 

129 Q The $1,000 and the $1,500, totalling $2,500, 
where did that money go? A It went to Mr. 
Deavers. 


